Rijksoverheid

Notes on the Model Framework Agreement (ARBIT-2022)

1. Introduction

The Model Framework Agreement is intended for IT Public Service Contracts awarded under the
General Government Terms and Conditions for IT Contracts (ARBIT). The model contains a number
of provisions that apply to all Framework Agreements and some optional provisions.

The primary purpose of the ARBIT is to meet the need for model contracts for average IT
purchases (i.e. small and medium-sized projects and standard products). For large purchases,
tailor-made contracts are generally drafted.

This model is intended for Framework Agreements that the Contracting Authority is concluding with
more than one Counterparty. The Framework Agreement enables the Contracting Authority to
invite these Counterparties to participate in competitive selection (mini-competition under article 5
of the Framework Agreement). A Call-off Contract is then concluded with the Counterparty that,
during a second round, submits the best tender on the basis of the established award criteria
(Schedule: Model Call-off Contract under the ARBIT Framework Agreement).

2. Signature

The principle underlying the model is that a contract is being entered into on behalf of the State of
the Netherlands and that the minister concerned is authorised to act independently in concluding
transactions under private law. In other cases the Framework Agreement must be modified
accordingly. If the Framework Agreement is signed on behalf of rather than by the minister
concerned, a power of attorney for this purpose must have been granted to the signatory in
accordance with section 4.6 of the Government Accounts Act 2016 and the Central Government
Financial Management Order based on this section.

The Counterparty’s competence to act should be verified by the Contracting Authority on the basis
of an extract from the Commercial Register and, where necessary, a power of attorney, whether
limited or otherwise, presented to the Contracting Authority.

3. Considerations

For a proper understanding of the arrangements contained in the Framework Agreement it is
essential for it to explain the motives of the Contracting Authority. This is the purpose of the
recitals in the Framework Agreement.

The first step in an IT contract award procedure is for the Contracting Authority to formulate its
functional requirements in Specifications (invitation to tender). The more accurately the
Contracting Authority describes in the Specifications the use that it intends to make of the
Deliverable, the better able the market will be to tender. The description of the intended use of the
Deliverable should also provide the Counterparty with sufficient information about the
organisational unit of the Contracting Authority to which the Deliverable is to be provided.

The economic operator is in turn deemed to have obtained sufficient information about the
organisation of the Contracting Authority and what the Contracting Authority wishes to achieve by
concluding the Framework Agreement to enable it to offer a solution that does full justice to the
use that the Contracting Authority intends to make of the Deliverable. In other words, a solution
that fulfils the requirements set by the Contracting Authority and completely meets its wishes.

The wording of the recitals is based on the parties’ duty of inquiry and disclosure under article 4 of
the ARBIT. In keeping with the notes on article 4, this emphasises once again that a proactive

AVT/BZ-230111-005 Toelichting Model Raamovereenkomst ARBIT-2022



approach by both parties in the pre-contract phase is of great importance to the success of the
Deliverable.

At present, the Model Call-off Contract is framed in such a way that the description (in the recitals)
of the Contracting Authority’s intended use of the Deliverable leads on to the Agreed Use, the
purpose of which is to provide the Contracting Authority with a Deliverable that fulfils the
requirements listed in the Specifications and meets the wishes of the Contracting Authority as far
as possible.

4. Open source software

4.1 OSS is Standard Software

As in the case of closed source software, ownership of open source software is not transferred and
a licence for its use is instead granted by the Copyright Owner. For the purposes of the ARBIT, OSS
is thus treated as Standard Software (article 1.32 of the ARBIT) and not as Custom Software
(article 48.2 in conjunction with article 8.1 (a) of the ARBIT).

As OSS is thus treated as Standard Software for the purposes of the ARBIT, it is not necessary to
include a separate definition of OSS. For the sake of clarity, it should be noted that OSS is
Software whose Source Code is freely available to everyone, unlike that of closed source software.
In the case of OSS licences the intellectual property and right to use/re-use the Software and
accompanying Source Code are regulated in such a way that the licensee may always read, use,
modify and distribute the Source Code.

4.2 OSS licence conditions

The Notes on the ARBIT (under the heading ‘Open source’ in the ‘Special Provisions on Licences’
section) state that the ARBIT are not applicable if OSS is used after being downloaded directly from
the internet. However, the ARBIT may be declared applicable if a Counterparty is contracted who
wishes to use OSS to perform all or part of the contractual obligations in relation to the
Deliverable.

It was decided that the ARBIT should simply record a number of conditions which in any case are
considered desirable for the licensing of Standard Software, irrespective of the licence model
applied by the Counterparty. In general, these ARBIT conditions do not clash with the various OSS
conditions that are in circulation since the latter tend to provide for a virtually unlimited Licence.
The licensee’s right will not be reduced by any increase in the licensor’s obligations due to the
application of the ARBIT.

If a Counterparty is contracted to provide a Deliverable for which all or part of the contractual

obligations will be performed with the help of 0SS, the Contracting Authority is generally obliged to

accept the OSS licence conditions explicitly and in full. This acceptance applies, in principle, only in

relation to the Owner(s) of the Copyright in the OSS. There are two possible roles for the

Counterparty in this connection:

a) either the Counterparty passes on the Licence of a third-party Copyright Owner to the
Contracting Authority (a type of sublicence); or

b) the Counterparty declares that it will perform the contractual obligations in relation to the
Deliverable on condition that the Contracting Authority itself first downloads and uses an
0SS product specified by the Counterparty.

If the Counterparty passes on a Licence (situation (a)), the contractual situation in relation to the
0SS does not differ from that in relation to closed source software and the key provisions in
relation to the Licence must be included under serial number C1 in the tables of the Model
Framework Agreement.

If the Counterparty advises that a particular OSS product be acquired and used (situation (b)), this
constitutes for the purposes of the ARBIT a recommendation that must be processed under serial
number B1 in the tables of the Model Framework Agreement. However, the Agreed Use is then also
determined in part by the Special Provisions on Licences. If OSS recommended by the
Counterparty subsequently proves unsuitable for the Agreed Use, which, as noted above, must be
determined in part by the Special Provisions on Licences, it follows that the Counterparty’s
recommendation to download the relevant OSS was incorrect and the Counterparty can accordingly
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be held liable. Ultimately, therefore, it makes no difference to the Contracting Authority’s legal
position whether situation (a) or situation (b) exists.

Notes on individual articles of the Model Framework Agreement

Article 2. Subject of the Framework Agreement

Article 2.3
This paragraph determines what documents form part of the Framework Agreement and sets out
their order of precedence.

The highest-ranking document is the present one (including any amendments to it). Specifically,
this means articles 1 to 8 of the Model Framework Agreement. The Data Processing Agreement, if
applicable, ranks below the Framework Agreement since the Framework Agreement is the main
document while the Data Processing Agreement is supplementary to it and concerned with only one
aspect of the Public Service Contract, namely the Processing of Personal Data.

The Specifications take precedence over the tender because the Framework Agreement will often
have been preceded by an EU contract award procedure. The Specifications list first the
requirements from which the tender cannot derogate and, second, wishes that have been met in
the tender in a given way. This ranking thus provides extra assurance that when the Deliverable is
provided there will be no derogation from the requirements set out in the Specifications. It should
also be noted that the possibility of amending a Framework Agreement concluded as the result of
an EU contract award procedure is limited for reasons of procurement law (see sections 2.163a to
2.163g inclusive of the Public Procurement Act 2012). If a Schedule nonetheless derogates from
the Specifications, article 2.3 should be amended accordingly.

Article 2.4

In certain circumstances, two Contracts (for the meaning of ‘Contract’ see article 2.2 of the Call-off
Contract) between the same parties may be interrelated to such an extent that the value of one of
the Contracts to the Contracting Authority may depend on the success of the other Contract. For
example, a Contracting Authority may enter into two Contracts with the same Counterparty, one
for the purchase of software and the other for its implementation. Naturally, the implementation
contract would be pointless if the software contract were to be cancelled. In such cases it can be
explicitly agreed that the two Contracts are interrelated to such an extent that a ground for
cancellation of one Contract also constitutes a ground for cancellation of the other (article 30.5 of
the ARBIT).

Article 3. Contacts and reporting

Article 3.1
The designation of contacts results from article 2 of the ARBIT.

Article 3.2

Paragraph 2 describes the nature and scope of the Counterparty’s reporting obligation. This
concerns not only the subject matter of the report but also the frequency of the reporting.

The basis of the Counterparty’s reporting obligation in the case of Public Service Contracts is set
out in article 51 of the ARBIT.

Article 4. Entry into force and term of the Framework Agreement

Article 4.1

The Framework Agreement enters into force as soon as it has been signed by both Parties and not
therefore as soon as oral agreement has been reached. For this reason it is important for both
Parties to enter the date when signing the document.

Article 4.2

As regards the term of a Framework Agreement, a distinction can be made between agreements
for an indefinite term and fixed-term agreements. A Framework Agreement for an indefinite term is
relatively rare in the case of IT contract award procedures, partly because of the time limits laid
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down in procurement law. Fixed-term Framework Agreements can in turn be divided into
agreements that end on the expiry of a given period and agreements that end when the
Deliverable has been provided.

The optional article 4.2 is intended to record the term of the Framework Agreement in the case of a
fixed-term contract that ends when a given period has expired.

For the purposes of contract management, it has been decided that the end date of the Framework
Agreement should be expressly mentioned.

Article 4.3

Article 4.3 provides for the possibility of renewing the Framework Agreement referred to in article
4.2 on the same terms and conditions. In such a case only the term of the renewal and the last
date on which this option can be exercised need be mentioned in the text.

If, for the sake of certainty, the Parties would prefer renewal to be effected by notice given by
recorded delivery, paragraph 3 should be amended accordingly.

Article 5. Mini-competition

Article 5 sets out a strictly organised mini-competition on the basis of which the Contracting
Authority can invite the Counterparty to participate in competitive selection.

The Counterparty is obliged to submit a tender, unless the Contracting Authority grants a request
for exemption (article 5.5). The Contracting Authority, in the model text at least, has no obligation
to purchase under the Framework Agreement. If there is such an obligation, the Contracting
Authority should include it in article 5.

Article 5.1

Article 5.1 enables the Contracting Authority to invite the Counterparties to participate in
competitive selection for the duration of the Framework Agreement. The mini-competition is
preceded by a further call for competition.

Article 5.2

Paragraph 2 can be used to specify the period in which a further tender must be submitted. The
term set out in article 5.2 is a Vital Deadline, as referred to in article 1.8 of the ARBIT. This means
that it is not necessary to provide notice of default in order to establish that the Counterparty is in
default (article 26.1 of the ARBIT).

Article 5.3

If the further tender is not received within the period referred to or it does not meet the
requirements set for this purpose, the Counterparty will be deemed not to have submitted the
further tender. This prevents the Counterparty from evading its obligation to submit a tender.

Article 5.4

Paragraph 4 enables the Contracting Authority to impose a penalty on the Counterparty for each
occasion that the Counterparty fails to submit a further tender. This penalty must be sufficiently
large to act as an incentive for Counterparty to fulfil its obligation to submit a tender. The penalty
is without prejudice to any right to compensation, to cancellation or to claim performance of the
obligation (article 14.3 of the ARBIT).

Article 5.5
The obligation to tender in this model is not absolute. The Counterparty can make a reasoned
request to the Contracting Authority for exemption from submitting a further tender.

Article 5.6

Most Framework Agreements are subject to EU public procurement rules and so paragraph 6
expresses the requirement under procurement law that the criteria against which further tenders
are evaluated are recorded in the Specifications.
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Two options are given with regard to rejecting further tenders. Any rejection by a public authority
can be expected, at the very least, to explain the rejection. The alternative - stating the relevant
reasons — reflects the higher requirements for explanations that are set out in the public
procurement rules.

Article 5.7

The public procurement rules do not require a standstill period to be taken into account before the
awarding of a contract under the Framework Agreement. However, such a period is advisable for
higher-value contracts, particularly if not all parties involved in the Framework Agreement are
invited to participate in competitive selection. The term ‘contract’ is used here within the meaning
of procurement law and not in the sense of Public Service Contract.

Article 5.9

If none of the Counterparties submits a further tender in response to a request to this effect, the
Contracting Authority has no option but to award the contract to a third party. Under article 5.9, in
such a case, the Counterparties cannot contest the award of the contract to a third party.

It probably goes without saying that an assessment must be made on a case-by-case basis as to
whether the contract should (once again) be subject to an award procedure.

Article 6. Prices and rates

Although the Fee is normally only agreed in the Call-off Contract, an indicative framework is often
included in the Framework Agreement. A Fee article is therefore included in both the Framework
Agreement and the Model Call-off Contract.

Article 6.1
Fee agreements for the Framework Agreement can be recorded in the Financial Agreements File
Schedule.

Article 6.2

The indexation clause is optional and refers to the price index figure that is also taken as the basis
for annual rate changes in the General Government Terms and Conditions for Public Service
Contracts (ARVODI). The price index figure can be consulted on the website of Statistics
Netherlands (www.cbs.nl).

The chosen price index relates to business services and is thus less well suited to the purchase of
hardware and the acquisition of Licences. The price index can be applied as and when necessary,
but it is advisable to consider replacing it with a more suitable price index.

Article 7. Invoicing and payment

Article 7.1
The information to be included in the invoice can be specified in article 7.1.

If the Parties make payments or submit invoices electronically, article 7.1 should specify the
particulars to be included for this purpose or should refer to an Electronic Ordering and Invoicing
Schedule.

Article 8. General and special terms and conditions

Article 8.1

In principle, only the Terms and Conditions, the text of this document, Financial Agreements File,
the Specifications, the Tender and the Schedules form part of the Framework Agreement. This
provision expressly excludes the application of other general and special terms and conditions. In
practice, however, it is not always possible to exclude completely the application of the terms and
conditions of the Counterparty or third parties. In such circumstances the Contracting Authority
may include the optional article 9 in the Model Call-off Contract. Under this article the licence
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conditions of the Counterparty or of third parties involved in providing the Deliverable may be
applied, subject to strict conditions.

Article 8.2

Software is often provided subject to conditions of use which a user automatically accepts either by
opening the package (shrink-wrap licence) or by clicking on a virtual button (click-wrap licence). In
keeping with article 3 of the ARBIT, this paragraph expressly provides that a physical act of this
kind is not binding on the Contracting Authority and is without prejudice to the full applicability of
the Terms and Conditions.

In practice, the conditions of use referred to above are generally presented to the Contracting
Authority not by the Counterparty but by a third party (often the producer). This is why the
Counterparty is required to indemnify the Contracting Authority against claims by third parties for
infringement of such conditions of use, in so far as they restrict the Agreed Use.

Article 8.4

A Counterparty must be given the opportunity by the Contracting Authority to familiarise itself with
Terms and Conditions when or before it concludes the Framework Agreement. If it is not given this
opportunity, the Counterparty may be able, in certain circumstances, to successfully challenge the
operation of some or all of the Terms and Conditions. It is therefore important for the Terms and
Conditions to be appended to the Framework Agreement as a Schedule.

This paragraph provides that Terms and Conditions have been appended to the Framework
Agreement. This is to ensure that the Parties do not sign the Framework Agreement before this has
actually been done.

If the Framework Agreement is concluded electronically, it is logical for the Terms and Conditions
to be made available electronically as well. This should be done in such a way that the Terms and
Conditions can be saved by the Counterparty and accessed for perusal at a later date. In
exceptional cases it is sufficient for the Counterparty to be informed of the location where the
Terms and Conditions can be accessed electronically and for the Terms and Conditions to be sent
on request (article 234, paragraph 1 of Book 6 of the Civil Code).

Article 9. Other provisions

Article 9.1

The Central Government ICT Dashboard (www.rijksictdashboard.nl) came about as a result of the
findings of the Elias Committee [a parliamentary committee that looked into central government
ICT projects]. The results of this dashboard are reported regularly to the House of Representatives.
The dashboard contains information about progress, parts of projects that have been completed,
costs, planning and possible delays. The information can be sensitive. The Framework Agreement
therefore states that the duty of secrecy laid down in article 17 of the ARBIT 2022 does not extend
to information about the (progress of the) Public Service Contract that the Contracting Authority
needs to supply for the purpose of the Central Government ICT Dashboard.

Articles 9.2 and 9.3

If this Model Framework Agreement is used to hire a self-employed person without employees, the
Contracting Authority must assess beforehand whether the contractual relationship that the Parties
are entering into qualifies as employment. If so, the Contracting Authority must withhold salaries
tax and social insurance contributions from the salary of the self-employed person without
employees and remit these to the Tax Administration, as it does for staff employed on the basis of
a permanent or temporary appointment.

According to the Tax Administration’s website, the question of whether a contractual relationship
qualifies as employment must be assessed on the basis of the following criteria: 1) Does your
contractor have an obligation to personally perform work?; 2) Is there a relationship of authority
between you and your contractor?; and 3) Does your contractor receive a wage? If the answer to
all these questions is ‘yes’, your contractor is considered to be your employee. If the answer to one
or more of these questions is ‘no’, then your contractor is not considered to be your employee.
Please note: you should still check whether your contractor is considered an employee for tax
purposes.
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As regards the first criterion, the Tax Administration has stated that it is likely to assume that there
is an obligation to personally perform work if conditions are set for replacement staff. The optional
articles 9.2 and 9.3 in the Model Framework Agreement therefore make it possible to depart from
the ARBIT, including in the sense that the Counterparty is free to replace persons charged with
performing the Framework Agreement and that the Contracting Authority cannot refuse the
replacements. The text of the Model Framework Agreement therefore no longer creates the
impression that there is an obligation to personally perform the work (criterion 1).

If the Contracting Authority, prior to hiring a self-employed person without employees, believes
that the agreement to be concluded does not give rise to a contractual relationship that qualifies as
employment, the optional articles 9.2 and 9.3 must be included in the agreement. If the articles
are not included, there is a risk that a contractual relationship that is not in fact an employer-
employee relationship will be deemed by the Tax Administration to be such a relationship. The Tax
Administration can issue additional tax demands and fines in such instances.

Articles 9.4 and 9.5

If the performance of the Framework Agreement entails the processing of data, the optional
provisions set out in paragraphs 4 and 5 can be used. These paragraphs do not concern personal
data since, in the event that personal data is processed, a separate Data Processing Agreement
containing comparable provisions will already have been concluded.

By including paragraph 4 it is possible to specify the period within which the Counterparty must
erase or return data. The article also states that the Counterparty must pay the Contracting
Authority a penalty for each day it is in default. The amount per day and the maximum amount
must be filled in. The amounts should be proportional.

‘Returning’ is understood to include delivering the data to a third party designated by the
Contracting Authority.

Paragraph 5 gives two alternatives if the data must be returned to the Contracting Authority. The
first alternative states that the format in which the data must be returned will be determined by
the Contracting Authority in due course. The second alternative allows the procedure for return to
be included in the Framework Agreement.

Article 9.6

The general exit arrangements described in article 32 of the ARBIT can be elaborated in an Exit
Arrangements Schedule to which this paragraph refers. The importance of exit arrangements grows
as dependence on the Counterparty increases or to the extent that the transition to a new
counterparty demands an active contribution from the existing Counterparty. Specifically with
regard to cloud services, the Government-wide Cloud Policy always requires the inclusion of an exit
strategy in the agreement.

Article 9.7

If the Deliverable consists in part of the delivery of an AI system that poses a high risk to
individuals’ health and safety or fundamental rights, European legislation requires that further rules
be laid down governing its use. Where applicable an Al impact analysis will indicate that additional
contractual agreements must be made with the Counterparty. These will set requirements
concerning the functioning of the Al system and accountability for its use. These additional
conditions can be included in the Al Schedule referred to in this paragraph.

At the time of writing these explanatory notes, a working group of the Corporate Legal Advisory
Committee (CBA) is involved in the drafting of European model conditions for high-risk Al systems
by the European Commission. It appears that the AI model provisions of the Municipality of
Amsterdam will serve as the starting point for the European model provisions. To this end, the
Amsterdam conditions must among other things be brought into line with the legal framework of
the upcoming AI regulation.

A future European model will be adapted for use in an ARBIT context and made available via
Rijksportaal as an Al module to the model contracts. In the meantime, information can be
requested about the development and content of the (European) model conditions via the email
address given on Rijksportaal.
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Article 9.8

Electronic communication via email has become increasingly common in practice and the options
for communicating securely have increased. In this optional article, a lower threshold for electronic
communication can therefore be set than the requirements laid down in article 227a of Book 6 of
the Civil Code. This model text leaves scope for making a distinction according to the purpose of
the communication by specifying the articles in the ARBIT to which a lower threshold applies.

The word/phrase ‘in writing’/’written” also occurs in articles 18.2, 30.1, 30.3 and 30.6 of the ARBIT,
but deviation is not recommended in these cases because this would detract from the (clarity of
the) Parties’ legal position.

Article 9.9

Article 9 offers scope for including provisions that supplement and/or deviate from the ARBIT
and/or the Framework Agreement. In that case the deviating provisions should be prefaced by the
following words: ‘Notwithstanding the provisions of article <article> of the ARBIT, [...].” Clearly,
deviating provisions should be avoided where possible and any such provision needs to be assessed
to ensure that it is correctly worded. A deviating provision may also affect other parts of the ARBIT
or the Framework Agreement.

If there are two or more additional or deviating provisions, it is best to number them consecutively
(9.9, 9.10, etc.).

Publication details

These instructions were drawn up under the responsibility of the interministerial Advisory Committee on
Corporate Legal Affairs (CBA). Further information may be obtained from the CBA Secretariat (see contact
details on Rijksportaal).

Published in September 2022
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